
S U P P L E M E N T A L  N E E D S  P L A N N I N G

It would be our pleasure to work with you to
accomplish special needs planning for your child.

We work with families who have a loved one with a disability to create
an estate plan that provides funds to enrich the quality of that loved one’s life,
while preserving their eligibility for public benefits through the use of carefully-
crafted supplemental needs trusts.

We also co-counsel with other law firms that have expertise in estate planning, but not in
supplemental needs trusts, to assist them with the supplemental needs planning aspect of their
clients’ estate plans.

For those who are new to supplemental needs trust planning, we invite you to review the
following content to help prepare for a consultation.

Public Benefit Programs
If your child has a disability that is expected to last 12 months or longer and that renders

them (or might render them as an adult) unable to support themselves, or live fully
independently, they might be eligible to receive public benefits now or in the future.  Public
benefits can be divided into two categories: entitlement benefits and need-based benefits.
Entitlement benefits, including SSDI (Social Security Disability Insurance) and Medicare, are
based upon the prior work record of a disabled person or their deceased, disabled, or retired
parent, and such benefits do not have asset limitations.  Need-based benefits, including SSI
(Supplemental Security Income) and Medicaid, require that a person with a qualifying disability
have only limited assets (generally less than $2,000, excluding certain exempt assets, such as a
home and personal effects) and limited income.
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Historical Choices
Historically, if parents wished to leave assets in excess of $2,000 for the benefit of their

child with special needs, there were only two choices. They could leave assets directly to the child
or to a traditional health, support, and education trust for the child’s benefit, in which case the
child would be disqualified from SSI and Medicaid until those assets were exhausted.
Alternatively, in the hope of preserving needs-based government benefits, parents could leave
assets to a sibling of the child with special needs or to another close family member or friend,
with the hope that the recipient would use those assets for the child’s benefit. However, the
recipient would be under no legal obligation to use the assets for that purpose.

A Better Solution
Over the last few decades, a better solution has been developed and enshrined in federal law

and the law of most states, including Illinois. Funds for the benefit of an individual with special
needs can be set aside in a supplemental needs trust, to be used to enrich the individual’s life
without disqualifying the individual from receiving SSI or Medicaid. Supplemental needs trusts
come in two varieties, third-party supplemental needs trusts and first-party supplemental needs
payback trusts.

Third-Party Supplemental Needs Trust
A third-party supplemental needs trust (also known as a “third-party SNT”) is created and

funded during life or at death by the individual’s parents or other third parties. Trust funds are to
be used to enhance the individual’s quality of life by providing goods and services not covered by
government benefits. Upon the individual’s death, the government is not entitled to
reimbursement from the trust, and the remaining assets in the trust pass to other beneficiaries
who were designated by the creator of the trust. A third-party SNT may be funded at the time
the trust is created or at a later date, such as the death of the surviving parent.

Supplemental Needs Payback Trust
A supplemental needs payback trust (also known as a “(d)(4)(A) trust” or “OBRA trust,” in

reference to the applicable federal statute, a “payback trust,” or a “first-party SNT”) is a way to
preserve public benefits if an individual with a disability has or acquires assets in their own name.
A payback trust may be created by the individual, the individual’s parent, grandparent, or legal
guardian, or by a court, and the individual’s own assets may be transferred to the payback trust
before the individual reaches the age of 65 without incurring a penalty for purposes of Medicaid
or SSI eligibility. Like the third-party SNT, a payback trust may be used to enhance the
individual’s quality of life by providing goods and services that are not covered by public benefits.
However, unlike the third-party SNT, if trust assets remain at the individual’s death, Medicaid
must be reimbursed from those trust assets for any benefits it provided to the individual during
their life.
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Even if your child with special needs presently has no assets of their own, they might
acquire funds in the future. For this reason, it may be appropriate to create both a third-party
SNT and a payback trust.

Funding the Trust
When creating a supplemental needs trust, you first need to determine how that trust will

be funded.

In the case of a payback trust, funding is primarily done with the assets of the child with
special needs before their application for Medicaid or SSI. However, if the payback trust is
created by a parent or grandparent, the Social Security Administration requires that the parent or
grandparent fund (“seed”) the trust with a small amount of their own assets (for example, $20)
before the child’s assets are contributed to it.

In the case, of a third-party trust, the options are more varied.  If you are a parent of a child
with special needs and one or more other children, you should consider whether you wish to treat
your children equally for inheritance purposes, or whether you wish to direct a larger share of your
estate to the supplemental needs trust for your child with special needs. Some parents choose to
obtain a separate life insurance policy payable to the supplemental needs trust to ensure that the
trust has at least a certain minimum level of funding at their death. We would be happy to discuss
the various alternatives with you when we meet.

Role of the Trustee
The trustee is responsible for investing trust assets, making distributions from the trust for

the benefit of the child, maintaining records of all trust income and expenditures, and doing
required tax reporting, all in accordance with the terms of the trust agreement and applicable law.
The trustee must be careful to administer the trust in a manner that will not cause a reduction or
loss of the child’s public benefits.

As a result, one of the most important choices in doing supplemental needs planning is
selecting a succession of trustees that have the time, trustworthiness, and financial savvy necessary
to serve effectively.

We can help you discuss trustee alternatives when we meet.

Permissible Distributions
In general, because public benefits are intended to provide for basic food, shelter, and

medical care, supplemental needs trust funds should not be used for these purposes unless the
child’s public benefits, if any, have first been exhausted. In addition, the trustee should not
distribute trust assets directly to the child, but should instead use those funds to pay for goods and
services that will enrich the quality of the child’s life. For example, the trustee may pay for the
child’s dental care, education expenses, home electronics, recreational programs, and travel costs,
among many other expenses.
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The trust should name persons or charities to receive any remaining assets upon the child’s
death, subject to Medicaid reimbursement in the case of trusts funded with the child’s own assets
(as discussed in the “Supplemental Needs Payback Trust” section).

Coordinating Supplemental Needs and Estate Planning
In order for a supplemental needs trust to accomplish its intended purpose, it must be

coordinated with your other estate planning documents, including wills and living trusts, as well
as with your life insurance and retirement plan beneficiary designations, so that any assets you are
leaving for the benefit of your child with special needs will not be distributed to them directly but
will instead be directed into the supplemental needs trust. Likewise, if other family members or
close friends wish to leave an inheritance to that child, it will generally be advantageous to have
them direct that inheritance to the supplemental needs trust.

In addition to preparing supplemental needs trusts, we assist families with comprehensive
estate planning, including the review and creation of wills, living trusts, insurance trusts, powers
of attorney, and other estate planning documents, and could work with you to integrate your
overall estate planning with the supplemental needs trust.

ABLE Accounts
Under the Achieving a Better Life Experience Act passed in 2014, individuals with a

qualifying disability that commenced before age 26 may benefit from tax-free savings accounts for
their “qualified disability expenses” without interfering with their eligibility for means-tested
public benefits.  These accounts are known as ABLE accounts.

The ABLE Act was patterned after the prior law authorizing 529 college savings plans,
and, like with 529 college savings plans, each state may enact its own ABLE program and may
choose to offer that program both to residents of that state and to residents of other states.
Illinois and most other states have established ABLE programs. The ABLE National Resource
Center summarizes the different state ABLE programs and provides tools to compare those
different state programs.

ABLE accounts are subject to certain restrictions, annual funding limits, and administrative
requirements, and, in most cases, they are not a complete substitute for supplemental needs trusts.
However, for many families that have a child with disabilities, an ABLE account can be a very
useful tool.

http://www.ablenrc.org/
http://rivkinlaw.com/practice-areas/estate-planning/


Available at http://snp-learn.rivkinlaw.com Page 5 of 7
Revised 11/1/2022

Comparing Supplemental Needs Trusts and ABLE Accounts
The following chart compares the salient features of first-party supplemental needs trusts, pooled trusts, third-party supplemental needs trusts, and

ABLE accounts.

First-Party
“d(4)(A),” “OBRA,” or

“Payback” SNT
Pooled SNT Third-Party SNT ABLE

Account

Who May Create Individual with a
disability, their parent,

grandparent, or guardian,
or the court

Individual with a
disability, their parent,

grandparent, or guardian,
or the court

Anyone other than
individual with a

disability

Anyone, including
individual with a

disability

Who May Fund Individual with a
disability (subject to the

seeding discussion
below)

Anyone, but generally
will be funded just by

individual with a
disability

Anyone other than
individual with a

disability

Anyone

Timing of Funding Before individual with a
disability reaches 65

Anytime, subject to
period of ineligibility in

some states if funded
after age 65

Anytime Anytime

Beneficiary Any individual with a
disability

Any individual with a
disability

Any individual with a
disability and, in some

cases, others

Any individual with a
disability who was blind
or disabled before age 26
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First-Party
“d(4)(A),” “OBRA,” or

“Payback” SNT
Pooled SNT Third-Party SNT ABLE

Account

Number of Such
Trusts/Accounts
Permitted

Unlimited Unlimited Unlimited One

Annual Contribution
Limits

None None None The gift tax annual
exclusion amount from
all contributors (plus

additional amount when
funded with employment

earnings of individual
with a disability)

Rollover Permissible
from 529 College
Savings Plan for Same
Beneficiary or Family
Member

No No No Yes, subject to annual
contribution limits

Illinois State Income
Tax Deduction for
Contributions

No No No Yes, if to an Illinois ABLE
account

Total Funding Limits None None None Each state will have its
own total funding limit,

but only $100,000 of
account is exempt for

SSI purposes

Income Taxable? Yes Yes Yes No, if used for qualified
disability expenses
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First-Party
“d(4)(A),” “OBRA,” or

“Payback” SNT
Pooled SNT Third-Party SNT ABLE

Account

Third-Party
Contributions Qualify
for Gift Tax Annual
Exclusion

N/A generally N/A generally No Yes

Medicaid
Reimbursement at
Beneficiary’s Death

Yes Yes No Yes, in some cases

Remainder Beneficiary
after any Applicable
Medicaid
Reimbursement

Any individual or
organization specified by

the trust grantor

Determined by Pooled
Trust Master Agreement

Any individual or
organization specified by

the trust grantor

Beneficiary designated in
account agreement
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